American Common Law System
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The American legal system, and all others that have grown from English roots,
are characterized as ‘common law’, in contrast with the system of continental Europe
that are derived from Roman law and are called ‘civil law’ systems. England never
absorbed Roman law principles and methodology, but developed its law from singular,
native sources which, with the spread of English social culture, have become the
foundation of the law in most English-speaking countries, including the United States.

5 AN H A — Le [ R KRR R H O E 01 G, B “Wmik” L.
55 A N B2, AR T 2 VR B R DBl ] 2 R A SR R g R s R
[ SR A 45 2 S R SR RN 7 vk, T dl i B — 1 . A I BRI L ik
HOEA A R . BEE S E A 2SI IALSE, SEREE (R R el
[ 7E Y 1K 22 S i [ o2 AR Al

The earliest idea of the common law was advanced by the English kings’ judges
some 900 years ago in an attempt to create a national legal system and to consolidate
royal power through the centralization of the administration of justice. The national,
royal courts proved very attractive to litigants because of their relative freedom from
corruption and their ability to enforce judgments on a national basis through the
executive power of royal officials. The law they applied was said to be ‘common’,
because it allegedly represented customs common to the whole kingdom, in contrast
with rules applied only locally, or with the law in ecclesiastical courts that were
applying in a foreign system. The common law thus had a unifying, state-building

aspect which had both a practical and an ideological appeal.
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What were the origins of this emerging common law? While there were some
royal statutes even from the earliest times, the primary sources were not legislative.
The common law was declared by the judges, although it was certainly not wholly
invented by them. While its identification with the general customs of the nation was
certainly exaggerated, there is no doubt that much of it consisted of a blending of
Anglo-Saxon customary rules and principles with northern French practices and
procedures familiar to the governing Anglo-Norman elite. In the process of selecting
customary rules and practices from two cultures, from a very early date, the judges
displayed the practical genius of common law culture in building a structure of
acceptable and efficient rules and principles. For, while the judges stated that the law
existed already and that they were merely discovering or declaring it, there can be no
doubt that in early times the process was a highly creative one of choosing and
elaborating. To take one example, the common law judges held that primogeniture
(the exclusive inheritance of real property by the oldest son, when there were male
children) was part of the common law, although it is clear that, before the courts took
this position, primogeniture was in fact only one customary mode of inheritance for
certain kinds of military land-holding, competing with older English customs of equal
division and other forms of inheritance.
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The early centuries also exhibited an important phenomenon that has always
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continued to characterize common law systems. England developed at a very early
date a powerful group of learned lawyers (the Bar), who enjoyed a high status and
who were regarded as virtual equals by the judges. The arguments these barristers, as
they were called, addressed to the courts are preserved in ancient law reports. They
rely heavily on appeals to the authority of particular earlier decisions of the courts
(precedent), which are treated as being worthy of the greatest respect if not absolutely
binding. At the same time there is a vigorous argument among the lawyers and the
judges about the best way of understanding earlier decisions in the light of general
considerations of efficiency and justice. In this way the law developed through a
dialogue between judges and lawyers, with the courts often adopting the reasoning
and language urged upon them by the members of the Bar.
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Through this process of ongoing argument and adjudication, the common law
became not merely a collection of individual authoritative decisions, but also a body
of principles and concepts of public policy expressed and repeated by judges from one
generation to another. From the earliest days, the common law did not show slavish
respect for individual decisions, but sought to uncover the general principles and
policy that best expressed the development of a line of cases in an area. So, in the
nineteenth century, an English judge defined the common law as a system which
consisted in applying to new combinations of circumstances those rules which we
derive from legal principles and judicial precedents.
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In this way, through the interaction of the judges and lawyers, the common law
in its early centuries laid the foundations of the modern Anglo-American law of
contracts torts (civil wrongs), criminal law and the law of real property (interests in
land). While there has been later statutory intervention in all these areas, the
underlying governing principles and style of argument and decision-making are still
those worked out long ago in the emerging years of the common law.
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As commercial activity increased and became more sophisticated, an important
additional field of jurisdiction was acquired by the common law. Disputes between
commercial buyers and sellers, and those engaged in other commercial transactions,
were traditionally resolved by arbitration under customary rules developed by traders
(the law merchant). Always anxious to increase their jurisdiction, and always willing
to incorporate reasonable and convenient customs, the common law courts in the
eighteenth century absorbed the customs of the law merchant and soon became the
forum for commercial litigation and for developing and modernizing this body of law:
then large sections of commercial law were later codified, as in the English Sale of
Goods Act 1893 and the twentieth century American Uniform Commercial Code,
although some reforms were introduced, much of the statutory content represented a
restatement of common law principles. One other fundamental theme must be noticed
in the early evolution of the common law: While the common law evolved in the
royal courts and was enforced by royal officers, its fundamental justification from the
first identified itself with the idea and the ideal of the traditional and binding customs
of the English people.
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Doctrines of absolute royal sovereignty, that were a part of continental European
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Roman law systems, were rejected by common law theory. As conflicts between King
and Parliament grew sharper in the seventeenth century, the common law judges
became leading advocates of the Parliamentary position, and the great Chief Justice
Coke observed in 1611 that the King “hath no prerogative but that which the law of

the land allows him”.
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Early declarations of the liberty of the subject and of restrictions on royal power
(such as the famous Magna Carta [Great Charter] of 1215) came to be seen as part of
the common law tradition. The result was that, in the English civil war in the
seventeenth century between King and Parliament, the common law lawyers for the

most part were on the Parliamentary side whose victory strengthened the view that the

common law was an embodiment of fundamental liberties and human rights.
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This ideological aspect had a powerful influence on the American colonies in
their war of independence against England. The Americans invoked their rights under
the common law as against royal prerogatives and saw themselves not as rebels, but
as upholding the true and best traditions of their English heritage. Rights and
privileges that later came to be embodied in the United States Constitution, such as

the general requirement that no one may be deprived of life] liberty, or property
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without due process of law, can be traced back to Magna Carta and the general

principles of the common law.
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