The Types of American Tort Law
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A tort is a private, or civil, wrong in which the defendant’s actions cause injury to
a person or to property. 2B FEHE T XAt NN B 5V 77 18 Bl 55 AN N s AT
N R FEFEEIT N  Tort law provides redress for wrongs between individuals,
while criminal law seeks to punish offenses against the public at large. Rk 5 1E
FRIEA NI B85 47, TR B AR ST S R AR IL A AR 2 3BV EAT . A
tort lawsuit involves only the persons involved in the tort; the state is neutral in regard
to the outcome (unless, of course, the state is a party to the lawsuit). {2t Z1F 5 N 3]
FHXOTHFN, MBUFX RS R ALSE ONBUR R — TR .
There are elementary dissimilarities between torts and crimes: 2B IE 2 [B]H —
LA IX 51 : (1) In the civil action of tort, the injured person himself initiates and
maintains the lawsuit, whereas in criminal trials, the State prosecutes; 7f [& 2 JF V4 1
R B2 55 AN NSRRI GERF TV, 75 10 TR S5 I VA 214 2 B M IBURF B S
~f. and (2) the goal of each differs. Criminal law seeks to prevent wrongdoing and

to punish the miscreant (by incarceration and/or fine), while tort law aims to place the

victim in the same position he would have been in if the tort had not occurred (by
assessment of monetary damages). & 1) H I A [ o THER T B IEAEAT R, 1
I AR BT HORIE T ANE T, (R RAUE R E RN TAMEZ FHEEARER
BT I AT BEIRIS IR 25, DRI DA PPA 407 35 DR 5 4 1) 7 St 7% 41

The same act often spawns both civil and criminal sanctions. [f]—17 A% £ [F]
i3 E R FE AR S 40 1]« Suppose that you are loitering in the hall before class when,
without provocation, Joe suddenly comes up and hits you in the face. % _EiRAT,
PRAERE RN, AT IBREEAT y, RIR, Trid Rk TIRIFIK . Joe is subject
to criminal sanctions for his attack. ¥ &t % At 1) 28 T 4T 9 7K 52 1548 1 il 35
However, you will also wish to file a tort action against Joe to recover money to pay

for your new front teeth, your dentist’s bill, your pain and suffering, and your mental
anguish. {HiZ, {RIEAT LU TR R AURA KSR BN A 1) — V) 9% FH AR BT 32 1)
I 77 DL SRS #R 45 2% o The purposes of the two suits, which will be heard separately,
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are different. X MM UF AR H M2 A — R, B2 T3 2. Society is
punishing Joe for his antisocial behavior in the criminal trial, while you are seeking
money from him. Fh2x 2 N5 B0 T 0 AL AT AT AR, [EIN, ARTT
DL fth B SR 22 55 85 4% . The usual remedy for tort liability is monetary reimbursement
for the harm suffered. X 1R AN TTAE AVE RN RO It 308 5 9% 52 F NPT 52 19415 5
BEAT — 5 AR I 2

Tort law is fluid; it changes as society’s values shift. &2 A0% 1 P 25 A3 FE BE &
2 AE W T AS W22 4k . New torts are today being recognized where no cause of
action had previously existed, and the boundaries of tort liability are constantly in flux.
W2 DR B R B IFVA AT S RAFE] T AN o R BTTERIVE F t fE 2 A AR
tt.. One example is the expansion of liability in regard to drivers who injure someone
while intoxicated. X ] Bl B 1P 2 3 B A% T 1) 5 AR Bl ORAE 2 — AN EHIE .
Traditionally, only the drivers themselves were responsible, but courts are now

finding liable for damages employers who release their intoxicated employees to go

home as well as drinking establishments whose customers leave and subsequently
injure someone. LART, M 25 42 1) =) HL AT & B0 3 1 97, (HIAEVE Rk
SE A BN R AL R 5K, 4 GG A T Y, 3R A AR
E % . New cause of action may be created by the courts to provide remedies for
perceived wrongs, or they may be established through statutory law by the various
legislative bodies. i Bt AT LA G HE — L6358 1V 14 55 FH RN — LL 357547 N IR AR5t
B X AT Dy AT DL R F At v AL o< BLROCTE B8 2B i -5t

Tort law establishes certain legal standards of conduct by which all members of
society must abide and then provides a remedy when such a standard is violated. 1%
BUEFESL | —Se iy NAR 2008 ST (AT e, X LehritE— BACRIAmt 2L At
5% . It is primarily designed to protect three types of interests: (1) the person, (2)
tangible property, and (3) intangible interests, including relational interests such as
business, family, and social relations. ZH0% F B R =FRM PR 7. (1) ZFE
N, (2 FHRMP, Bk (3) KB, BlHELEFE. KEHak R
S5 M < F) 73 » The person who breaches the standard of conduct is known as the

tortfeasor. 35 JAZAT J9 b5 #E 1 N B2 B8 4R AU« Generally, the tortfeasor



cannot be held liable for damages unless he has violated the prescribed standard of
conduct. K UL, BRAFRBCE BEIR 1 HUE RIAT bndt, 75 sl AS 75 E R SH I
5T

The plaintiff in the suit decides on the theory of tort recovery and draws the
complaint to reflect the theory. VA ¥ S 5 5 € AR UG A5, il i SR AR VR VA K3k
155542 . Each theory contains certain elements that the plaintiff must prove in order to
collect damages from the defendant. SR ER G &5 — 23R, N TR A 45 )R
Prid A E, R LI IR L B K A7 AE . It is not unusual for a plaintiff to
plead alternative theories of recovery, which may contain contradictory elements, in
the complaint. B4 A [ 2 505 SR RS B M Bop i, T 75l A AR 7
AL H R, XFEILS 1404 W.. Then, through discovery, it can be determined
which is the strongest, and the plaintiff then proceeds to trial on that theory. %A J5, JH
AR, T PR B — MR I 5 S 70, R IR T DA 2 B R SR
HUARLER5 % . The only requirement is that defendants be given adequate notice in the

complaint of the possible causes of action in order that they may properly prepare the
defense. (AR KA 2 — RIL A0 70 73 2 A 15 URA BRI, A FLRE S TR &%
B

In our discussion of tort law, we will look at the concepts of negligence,
intentional torts, strict liability, and product liability. 7E X {2 BGE R H, FATKRE
— FJLHMEE: RER . SRR A& ST 5T
I. Negligence i 2RZ

Most injuries that result from tortious behavior are the product of negligence, not
intentional wrongdoing. K #B4) AR AAT i i 40 35 A0 2 dk RAR AL, AR s 1)
#7547 AN . Negligence is the term used by tort law to characterize behavior that
creates unreasonable risks of harm to persons and property. i 242 B2 B H
AR, FEXA N B W 7738 i) — R 7e S VR 451 35 XU B 4T - A person acts
negligently when his/her behavior departs from the conduct ordinarily expected of a
reasonably prudent person under the circumstances. 24—~ N )47 4 5 78 S F i
T IER Z NWAT AMEYE SR, AT NE TR (ATA). In general, the law

requires jurors to use their common sense and life experience in determining the



proper degree of care and vigilance with which people must lead their lives to avoid
imperiling the safety of others. 38 ¥ >R, A E % B Rl 02 200 3 R S AR 3
ZRRFIWTAT NGRS B HIB I F R 2 4 8 Tt AN B EAR F A N AT 1 BE

Not every accident producing injury gives rise to liability for negligence. 1 3 it
A B RAT Rt B R 2> 52 514F . Some accidents cannot be avoided even
with the exercise of reasonable care.— 28 Sl I 2 7£ A BRIV 5 2 F 2 X DUk
% 1. An accident that results from a defendant’s sudden and unexpected physical
ailment, such as a seizure or a blackout, generally relieves the defendant of liability
for harm caused during his period of unconsciousness. i i 12 3 N 2 kL 2 b IR K&
VERIZIN G N2 BREE N ) 23 OMAR 35 N0 FLAE A 2R B IR N3 R 03 5 DR
1R FTAE R B B . However, defendants who have reason to know of such medical
problems are expected to take reasonable precautions against the risks the problems
create. SR, ANARA A PH R0 TE IXRE B0 B 1) R, At sl e S SRR B PR T
75 oK 18 B 3% A 1 f& [ & A2 - In some jurisdictions unavoidable accidents are called
acts of God A£—LEwVE XA, ASTT i G i SR AR AN T 77

Assumption of risk is another defense to negligence actions. [ $H XU & %1 2k
2B 57— /N #EEE B . This defense prevents plaintiffs from recovering for injuries
sustained as a result of a relationship or transaction they entered with full knowledge
and acceptance of the risks commonly associated with such undertakings. X 47T ¥
13 R & VAN F PGS, RFERET —MRRBEEL S, SR
XA 0 AR B A S I 48 58 A B I 32 1 I A XU B e A0k B PR AIE
Assumed risks include most of those encountered by spectators attending sporting
events. H 0 G35 KA L2 S WAKE FEFHKUWARPTIE B K15 E . However, the
law will not assume that individuals accept the risk of intentionally inflicted harm or
damage, such as injuries resulting from assault and battery. {H7&, RN SBRIE R E
N HE B H BRI AT 88, a0 d R A0 B T 38 B 15

I1. Intentional Torts FEARZAL

An intentional tort is any deliberate interference with a legally recognized interest,
such as the rights to bodily integrity, emotional tranquility, dominion over property,

seclusion from public scrutiny, and freedom from confinement or deception. & 17



BOEARAE A A N B AT HEBL 148 2 TR W77 SCRERL HRER & AR AR R B AL
B BRI 1) K b7 1B IR B AL T3 . These interests are violated by the intentional
torts of assault, battery, trespass, false imprisonment, invasion of privacy, conversion,
misrepresentation, and fraud. XL G5 4% B = AT, 70H: RIE, BHT, A,
AREHEE, TR AFAERS, ARE A A, B S, LEIKTE. The intent

element of these torts is satisfied when the tortfeasor acts with the desire to bring

about harmful consequences and is substantially certain that such consequences will
follow. AN AT N R A =id B bk 073 B RE BT TN %47 9 S 30 5 R
BF, XELRIR T IRAAT NI HE R & . Mere reckless behavior, sometimes called
willful and wanton behavior, does not rise to the level of an intentional tort. 25 1% &t &
AT A, ARFRAERCEAT )N, ARER R AR B R .

Under certain circumstances the law permits individuals to intentionally pursue a
course of conduct that will necessarily result in harm to others. £ —S84& 0 &, k4
FVFN N Z R — L 7] B 200 i) N3G 45 3 (947 4. The harm that results
from such conduct is said to be outweighed by more important interests.

Self-preservation is one such interest and is embodied in the right of self-defense. H
AT IE A E RN TR EE A . | DR, R T IR

B ZY5l% . Individuals may exert sufficient force in self-defense to repel an imminent
threat of bodily harm.7£ 1F- 2487 P, AN N AT DUAT {8 SRR B (1) 2 7 2K B3 156

HiKH){2%E . Deadly force may only be used by persons who reasonably believe that
their lives are endangered and for whom there are no reasonable means of escape.

A IRLERASAFAE L A GBS BN, AE 3R FAR v w] BLB I AR 155 0 T A4 e A B

%% 11 . Reasonable force, but not deadly force, may be employed in defense of property.
FEOR DI 7 22 i A A OB 24 a0, 3RS 7T .

Consent is a defense to virtually every intentional tort. [ J& & $H 351 2 & & &
B A E B . The law will not compensate persons who knowingly allow
someone to injure them. V2 AN 23 Fh 22 I8 28 WY B o VE it AN R4 H 2 A .
However, consent must be given freely and voluntarily to be effective. {H&, HIEK
HWA5e 4 HIE, 4R % . Consent induced by coercion, duress, undue influence,

or chicanery is not legally effective. WIRJEH T3 2581E . Bl A 520 E 5



B 1 7= A2 1 B TR AR HE A B ¥R R )T Nor is consent legally effective when
given by an incompetent person. J&FE4T ARE I AME H 1Y B A A B A VL
%77 . Consent to intentional torts involving grievous bodily harm is also deemed
ineffective in a number of jurisdictions. 7E¥F 2 FIVAE #E X, W & EIE GIAMH
JE AR A A VER T .

III. Strict Liability =& 51/

In some cases tort law imposes liability on defendants who are neither negligent
nor guilty of intentional wrongdoing. 7£—%EZ 4k, XF T IHPLLREE A T RMBH
WOEERIEIAT N, RAGE R ER EAT4&IH 514 - Known as strict liability, or liability
without fault, this branch of torts seeks to regulate those activities that are useful and
necessary but that create abnormally dangerous risks to society. % 57 (L WM HK AT

DU RBUERIEAN > SCEER Ty TR A i i ARG 2, EX]

e X 4L & iE Bl — 2 A F % 19 /&8 K 47 N . These activities include blasting,
transporting hazardous materials, storing dangerous substances, and keeping certain
wild animals in captivity. A& STEQIERATNE : B, By i, Fie
B 5 S AR IR I A B0

A distinction is sometimes drawn between moral fault and legal fault. & 7% it 4
Ayt A WA BT X 5. Persons who negligently or intentionally cause injury to
others are often considered morally blameworthy for having failed to live up to a
minimal threshold of human conduct. g 2% B WU 25 i N i 40t 35 19 N H 3
WATETE X ENZZPE DT, RO A BAT AR BARIREEAIAT 9. On the
other hand, legal fault is more of an artificial standard of conduct that is created by
government for the protection of society. 73— J7 [fl, AL HEZHE T —MMAK
2 AT T, EHBUNEI, H RN TR

Persons who engage in ultra-hazardous activities may be morally blameless
because no amount of care or diligence can make their activities safe for society. M
FRLE AT AN T BEFETETE I % T Ab T, BRIV 2 B S A S AR TH 20

2774 f6 % . However, such persons will nonetheless be held legally responsible

for harm that results from their activities as a means of shifting the costs of injury

from potential victims to tortfeasor. 7 M 1@ [ i 20 (947 A N H 3% Bhad plifth A\ A%



&, I HaiE s A AN IRF], ZAT A N FURH RS E. Asa
matter of social policy, then, individuals and entities that engage in abnormally

dangerous activities for profit must be willing to ensure the safety of others as a price
of doing business. fFE N #E 2 BUR 1A, A N8y 7R 2k 1 A A5 1) fE
SN B MR L TR PR AN 2 4, IRAABATTRIAT AR o

Consumers who have been injured by defectively manufactured products also
rely on strict liability. JH 9% PR A48 A2 7= 35 A SR I8 00 7= ai i 52405, TR o A ™
M 57 £ 1ML % - Under the doctrine of strict product liability, a manufacturer must
guarantee that its goods are suitable for their intended use when they are placed on the
market for public consumption. 7£/™#% /™ f SRR RIS, A7 AR UEAE ¥
H O B T REAT A B A, 3Kl ol I Z R 8 T A2 TR B Y& - The
law of torts will hold manufacturers strictly liable for any injuries that result from
placing unreasonably dangerous products into the stream of commerce, without
regard to the amount of care exercised in preparing the product for sale and
distribution and without regard to whether the consumer purchased the product from,
or entered into a contractual relationship with, the manufacturer. /2 075 B 3R | i 2K
FHPRE P DT BIAEAAT i AN BRI fG 6 7 it i FGVH Bl 1A 400 75 A B R HH 94
W, 1 AN RS AL fi B 5 AT 73 R I R R R B T M AE R 55, A&
TH B TS AR NS TR EL I S
IV. Product liability 7= 357/E

Product liability comprises a number of laws and court rulings that apply to any
business that makes or sells a product. /=& TR & TV 2B ANERERN H, X
S R AR I U A T i i i A 5 I DI 3 . Bussinesses that make or sell
products are responsible for ensuring that those products are safe and do not pose a
hazard to the public. fT-f #ili& BREY B 7 b ) ARV 250 ORI it 22 48, AMFEE

> X - Such businesses can be held liable for any damage or harm their products might

cause. X LAV A1 2 H O i i i 40 35 K HH T4 E .

According to Section 102(2) of the Uniform Product Liability Act, product
liability includes “all claims or action brought for personal injury, death, or property
damage caused by the manufacture, design, formula, preparation, assembly,

installation, testing, warnings, instructions, marketing, packaging, or labeling of any
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product " #fE  (Gi— i TUEATEIR) 28 102 158 2 3K, PR TUEEEE A
HAPEHRAT N, At filid. M. . 43, Whk. BE . B,

HE . B EE T i AR ZE S 1E B NIRRT, SET B W 7 3 2k 1y . 7 48
WA 3 E WA BEAIT4T N. 7 Product liability issues have become increasingly
important to manufacturers and marketing managers, due to the spread of the doctrine

of strict liability and the adoption of new theories that permit recovery in so-called
“delayed manifestation” cases. FH /™ 4% DT AT B S (I A0 F0VF il i 1 1O SE 3B JR AT
FAFHEATRIG, 77 i ST S A2 77 3 R T 348 T A ok B B 2
Because of their limited resources, small businesses must be particularly aware of
their responsibilities under product liability laws. H T SR AR, NN —FH17E
7 i TTARE BYE B N R E R H © ) 5i4E . In addition to making safe products,
this responsibility extends to prominently displaying warnings of any potential
hazards on products and packaging. B 1 #ili& %4 177 i, XM TTAFILY R FNE
335 B H1) 55 7 R B AF AE BV AR fG % . Experts recommend that small business
owners consult with legal counsel experienced in the product liability field. % ZZA/]
UL, E77 i SRR, AN T AT LUE A 250 VA HEBTUR - An attorney
can help the small business owner sift through the numerous federal and state laws
that apply to different types of products. i Ge W 5 Bl /N v i BT A & A B 2K
B IS AN (1) 2 T4 FH AN [ R 28 7= i 199224 - Small businesses are also encouraged
to purchase product liability insurance. BTt 3 il /s 40 0 3K 7= 5 STAE R -
Unfortunately, the increasing number of lawsuits and large damage awards in this area

have made such insurance very expensive and reduced the amount of coverage
available. NSEMIZ, BEE R H)HETHE 2 MRS Ham 227, Al
U7 T R B DR D A ORGBR B, g DR IS 23 W] £ 07 T A DRV B BOR AR . Tn
fact, the expense of insuring against product liability has prevented small
manufacturers from competing in certain product areas. $5Z I, 7= i 53 4T PR [ 1) 9%
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